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The Honorable Jerome J. Leveque

FILED

MAR 2 7 2009

THOMAS R. FALLQUIST
SPOKANE COUNTY CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

LORI E. DAVIS-BAILEY, an individual; and
LORRAINE and DOUG BACON, husband and
wife; and TONY BAMONTE, an individual,
individually and on behalf of themselves and all
persons similarly situated,

Plaintiffs,
V.

AMERICAN MEDICAL RESPONSE
NORTHWEST, INC., an Oregon corporation;
JERRY LUECK and JANE DOE LUECK,
husband and wife, and the marital community
composed thereof; RANDY STROZYK and
JANE DOE STROZYK, husband and wife, and
the marital community composed thereof,

Defendants.

Case No. 05-2-05871-9

ORDER DENYING DEFENDANTS
MOTION FOR DECERTIFICATION OF
SUBCLASSES A-1, A-2, B AND C OR, IN
THE ALTERNATIVE, TO CREATE
ADDITIONAL SUBCLASSES

THIS MATTER came before the Court on February 13, 2009, upon the DEFENDANTS

MOTION FOR DECERTIFICATION OF SUBCLASSES A-1, A-2, B AND C OR, IN THE

ALTERNATIVE, TO CREATE ADDITIONAL SUBCLASSES (Clerk’s Side #311).

Having considered the documents, motions, briefs, evidence and pleadings on file, and

the arguments of Counsel, the Court finds and determines:

1. This Court first ruled that this action was properly maintainable as a Class Action
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under CR 23 in the Order Granting Certification of Class Action (Clerk’s Side #66) entered on

June 2, 2006 over the objection of Defendants, finding, among other things:

A. The class is so large that joinder is impractical,

B. There are common issues of law and of fact;

C. The class representatives' claims are typical of the entire class;

D. The representative parties will fairly and adequately protect the interests of
the class;

E. There is a predominance of common issues; AND

F. A class action is clearly superior to separate suits.

This Order certified the following described Class:

All City residents who have utilized AMR ambulance services and, in violation of
AMR's 1998 and 2003 contracts with the City of Spokane, have been improperly
charged and paid (or payments were made by third-party payors on their behalf)
for ALS or BLS services purportedly provided by AMR.

This Order also certified Subclasses A and B described as follows:

Subclass A — Those persons who were City residents between October 5, 1998
and October 31, 2003, and were provided AMR ambulance services for transit to
a treatment facility and were charged by AMR and paid (or payments were made
by third-party payors on their behalf) for ALS or BLS services that were actually
provided by SFD personnel. Plaintiff Lori E. Davis Bailey is a member of and a
representative of Subclass A.

Subclass B — Those persons who were and or are City residents since August 19,
2003, who were or are provided AMR ambulance services for transit to a
treatment facility and were or are charged and paid (or payments were made by
third-party payors on their behalf) ALS rates for services allegedly provided by
AMR when, in fact, an SFD paramedic accompanied or accompanies such City
resident to the treatment facility and AMR can therefore only charge for such
services at BLS rates. Plaintiffs Doug and Lorraine Bacon are members of and
representatives of Subclass B.
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2. On December 15, 2006, this Court entered the Amended Order Granting
Certification of Class Action (“Amended Certification Order””) (Clerk’s Side #111) which
clarified the definition of Subclass A as follows:

Sub-Class "A" — Those persons who were City residents between October 5,
1998 and October 31, 2003, and were provided AMR ambulance services for
transit to a treatment facility and were charged by (and paid) AMR for ALS or
BLS services that were actually provided by SFD personnel, or were charged by
AMR for ambulance transport, at ALS rates, when an SFD paramedic
accompanied the patient to the care facility. Plaintiff Lori Bailey is a member of
and a representative of Sub-Class "A."

3. On April 6, 2007, this Court entered the Order Permitting the Second Amended
Class Action Complaint and Amending Order Granting Class Certification (“Second Amended
Certification Order”) (Clerk’s Side #157), over Defendants’ objections. This order certified two

additional, Subclasses C & D described as follows:

Sub-Class "C" — Those persons who were City residents between October 5,
1998 and October 31, 2003, who were provided services by AMR and were
transported by AMR to a treatment facility, but through the medium of AMR's
billing at a so-called ALS mandate rate, as promulgated by the Federal
government's Medicare Program (Q3019), were charged for ALS services,
although, per the definitions applicable to Q3019, such persons only received
BL.S services. No members of Sub-Classes "A," "B," or "D" are members of this
Sub-Class "C." Brenda Stanton Stratton [sic] is a member of and a representative
of Sub-Class "C."

Sub-Class ""D" — Those persons who were and/or are City residents since
November 1, 2003, who were provided services by AMR and were transported by
AMR to a treatment facility, but through the medium of AMR's billing at a so-
called ALS mandate rate, as promulgated by the Federal government's Medicare
Program (Q3019), were charged for ALS services, although, per the definitions
applicable to Q3019, such persons only received BLS services. No members of
Sub-Classes "A," "B," or "C" are members of this Sub-Class "D." Plaintiff Tony
Bamonte is a member of and a representative of Sub-Class "D."
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4, On September 9, 2008, the parties filed a Stipulation Permitting Filing of Third
Amended Class Action Complaint For Monetary Damages and Injunctive Relief (Clerk’s Side
#288).

5. On September 9, 2008, the Plaintiffs filed the Third Amended Class Action
Complaint for Monetary Damages and Injunctive Relief (Clerk’s Side #290) which alleged new
class definitions for Subclasses A-1, A-2, B and C.

6. On October 31, 2008, the Defendants filed their Answer to the Third Amended
Complaint (Clerk’s Side #301).

7. On January 6, 2009, the Plaintiffs filed their Motion For Order Clarifying
Definitions of Class and Subclasses (Clerk’s Side #302). The Motion sought an order clarifying
the definitions of the Class and Subclasses previously certified by adopting the Subclass
definitions of Subclasses A-1, A-2, B, and C alleged in the Third Amended Complaint.

8. On January 14, 2009, the Defendants filed their Motion for Decertification of
Subclasses A-1, A-2, B and C, or in the Alternative, To Create Additional Subclasses (Clerk’s
Side #311).

9. On February 2, 2009, the Court entered the Order on the stipulation of the parties
entitled Stipulation and Order Clarifying Definitions of Class and Subclasses (Clerk’s Side #321)
( “Stipulated Class Definition Order’”). This Order was without prejudice to the Defendants’
defenses to certification. It modified the definitions of the certified classes in order to clarify the
criteria for inclusion in the Class and respective Subclasses. The certified classes are currently

defined as follows:
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THE CLASS is composed of all persons who meet the criteria of any of
the following Subclasses:

SUBCLASS A-1: Those persons who were City of Spokane residents
between December 1, 1999 and October 31, 2003, and who were transported by
an AMR ambulance within the City of Spokane to a treatment facility, who were
charged by AMR for ambulance transport at ALS rates (including, but not limited
to, rates designated by AMR as ALS Mandate) when a Spokane Fire Department
paramedic had accompanied such City resident in the AMR ambulance in transit
to the care facility (a "Spokane Fire Department Paramedic Ride in") and for
whom any portion of the transport charge, in excess of the rate allowed under the
ambulance services contract between the City of Spokane and AMR, was paid by,
or for the benefit of, such person or turned over by AMR to a collection agency.
Plaintiff Lori E. Davis Bailey is a member of and a representative of Subclass A 1
("SUBCLASS A-1"); AND

SUBCLASS A-2: Those persons who were City of Spokane residents
between December 1, 1999 and October 31, 2003, and who were transported by
an AMR ambulance within the City of Spokane to a treatment facility, and who
were charged by AMR for either an IV start or EKG monitoring and for whom the
Spokane Fire Department's Medical Incident Report indicated that either an IV or
an EKG (or ECG) had been started or monitored by a Spokane Fire Department
paramedic and there had been a Spokane Fire Department Paramedic Ride in with
such transport, and for whom all or any portion of the charge for IV or EKG (or
ECG) start or monitoring was paid by, or for the benefit of, such person or turned
over by AMR to a collection agency. Plaintiff Lori E. Davis Bailey is a member
of and a representative of Subclass A 2 ("SUBCLASS A-2")(All members of
Subclass A-2 are also members of Subclass A-1); AND

SUBCLASS B: Those persons who were City of Spokane residents
between November 1, 2003, and October 31,2005, and who were transported
within the City of Spokane by an AMR ambulance to a treatment facility, and
who were charged ALS transport rates (including, but not limited to, rates
designated by AMR as ALS Mandate) by AMR for transport when there had been
a Spokane Fire Department Paramedic Ride In and for whom all or any portion of
the transport charge in excess of the transport rate allowed under the ambulance
services contract between the City of Spokane and AMR, was paid by, or for the
benefit of, such person or turned over by AMR to a collection agency. Plaintiffs
Doug and Lorraine Bacon are members of and representatives of Subclass B
("SUBCLASS B"); AND,
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SUBCLASS C: Those persons who were City of Spokane residents
between April 1, 2002 and June 30, 2005 and who were transported within the
City of Spokane by an AMR ambulance to a treatment facility without a Spokane
Fire Department Paramedic Ride In and for whom AMR did not provide ALS
level services or procedures, but who were charged by AMR for transport at the
City of Spokane's then applicable ALS contract rate, which was designated by
AMR as "ALS Mandate" (billing code Q3019) and for whom all or any portion of
the transport charge in excess of the transport rate allowed under the ambulance
services contract between the City of Spokane and AMR, was paid by, or for the
benefit of, such person or turned over by AMR to a collection agency. No
member of Subclass C is a member of Subclasses A or B. Plaintiff Tony Bamonte
is a member of and a representative of Subclass C ("SUBCLASS C").

10.  On February 9, 2009, the Defendants filed the Defendants’ Position Regarding
Motion For Order Approving the Form and Manner of Notice to the Class and Motion for Order
Clarifying Depositions [sic] of the Class and Subclasses (Clerk’s Side #343). In that pleading
the Defendants advised the court:

“On Plaintiffs' Motion for Order Clarifying Definitions of Class and Subclasses,

Defendants have stipulated to entry of Plaintiffs' proposed order, subject to

Defendants' Motion for Decertification of Subclasses A-1, A-2, B, and C, or, In
the Alternative, to_Create Additional Subclasses that is pending before the ﬂ el

court.” oﬁ' ;/
19 R

11.  Itis undisputed that there are more than-£5:686=class members; covering over

17,000 transports. The class, as clarified by the Stipulated Class Definition Order defining the
Class and Subclasses A-1, A-2, B and C, is so large that joinder is impractical.

12.  There are numerous questions of fact and law that are common to the class and
subclass members. The course of conduct alleged in the Third Amended Complaint that gives
rise to the alleged causes of action, if true, affects all class and/or subclass members. All class

members share one or more elements of the alleged causes of action.
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13.  The common issues of law and fact raised by the operative pleadings on file are

dominant, central and overriding issues. These issues include, but may not be limited to:

A. With respect to the Consumer Protection Act claims:

1. Whether AMR assessed charges for ambulance transport of class
members in amounts that were not allowed under the 1998 and 2003 City of
Spokane ambulance contracts (“City contracts”), whether AMR represented any
such charges as mandated, whether AMR assessed charges for IV starts or EKG
monitoring that were not allowed under the 1998 City contract, and if so, whether
any such non-allowed charges were nevertheless the legal liabilities of the class
members, or if they were not, whether AMR nevertheless represented any such
charges to be so; whether AMR omitted any material fact concerning any non-
allowed charge when and if any such charge was assessed, whether AMR
represented that any non-allowed charges would be the subject of additional
collection activities if not paid; and whether such acts or practices, if they

occurred, were either unfair or deceptive;

ii. Whether any such acts or practices occurred in trade or commerce;

iii. Whether any such acts or practices affected the public interest;

iv. Whether the class members were injured in their business or
property;

V. Whether any unfair or deceptive practice was a proximate cause of

any injury suffered;
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Vi Whether the individual defendants are liable on the Consumer
Protection Act claims;

vii.  Whether the collateral source rule is applicable in a Consumer
Protection Act action;

viii.  Whether class members are entitled to pre-judgment interest on
any alleged overcharges; AND

ix. Whether the class members should be awarded treble damages.

B. With respect to the Breach of Contract claims:

i Whether AMR assessed charges for ambulance transport of class
members in amounts that were not allowed under the 1998 and 2003 City of
Spokane ambulance contracts (“City contracts”), or whether AMR assessed
charges for IV starts or EKG monitoring that were not allowed under the 1998
City contract and, if so, whether the assessment of any such charges by AMR
constituted a breach of contract;

il Whether an “ALS Mandate” rate for ambulance transport was an
approved rate under either City contract, and if not, whether the assessment of
such an ambulance transport rate by AMR constituted a breach of contract;

iil. Whether any non-allowed charges were nevertheless the legal
liabilities of the class members, or if they were not, whether AMR nevertheless
represented any such charges to be so; whether AMR omitted any material fact

concerning any non-allowed charge when and if any such charge was assessed,
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whether AMR represented that any non-allowed charges would be the subject of
additional collection activities if not paid; and whether such acts or practices, if
they occurred, constituted unfair or deceptive acts or practices within the meaning
of the City contracts, and if so, whether such acts and practices constituted a
breach of contract;

iv. Whether the class members are third party beneficiaries of the City
contracts;

V. Whether the class members suffered damages resulting from a
breach of contract by AMR,;

vi. Whether the collateral source rule is applicable in a breach of
contract action;

vii,  Whether AMR has waived its voluntary payment defense; AND

ix. Whether class members are entitled to pre-judgment interest on the
amounts of any alleged overcharges.

With respect to the Unjust Enrichment claims:

L. Whether AMR was unjustly enriched at the expense of class
members;
i, Whether AMR is liable to make restitution to class members of

any amounts of unjust enrichment; AND
iii. Whether the collateral source rule is applicable in Unjust

Enrichment actions.
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